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16 August 1988
oCca 2779-88

MEMORANDUM FOK: C/L&PLD/OGC
PMS/OL

FROM : Legislation Division
urrice or ctongreccsional Affaires

SUEJECT : ' Reauthorization of the Office of Federal
' Procurement Policy Act of 198&, S. 221¢%

1. Attachec¢ for your information is a copy of the
ecbove-captionec bill. It creates @ Federal Acquicition
Regulatory Council, which will issue the Federal Acquisition
Regulation. It appears thiec provision (section 25(c)) poses
little problem for the Agency because it is linkea to
section 4(4) of the current law, which allows agencies to
promulgate their own regulations to satisfy their unigue
neeas. Neither does section 26(f) (2) regarding adherence to

- cost-accounting standards appear to pose a problem, as it

zllows agencies to waive these requirements when in the public
interest.

2. If this bill dcec pose & problem, please telechone me

Ettachment

OCA/RM/bsb: | 16 Bug 88

Distribution:
Orig - addressee(s)
1 - D/OCA (w/att.)
1 - DD/LEG (w/att.)

1 - sa/0ca (w/att.)
1T—="0CA Regords (w/att.%“~““?

[

~1= RVMH ChronGc (W/0 att.) =~
1 - OCA/LEG Subj. File (Procurement/Small Business) (w/att.)

Declassified in Part - Sanitized Copy Approved for Release 2012/10/17 : CIA-RDP90MO00005R001400010027-2



*i

“(2) Under any agreement described under
paragraph (1), costs Incurred by personnel
for travel, including costs of lodging, other
subsistence, and incidentx] expenses, ghall
be considered reasonable and allowable only
to the extent that such costs do not
exceed—

“(A) charges normally allowed by the re-
spective institution in fts regular operstions
as & result of an institutionsal policy; and

“(B) the limits and principles as are pro-
vided for by governmentwide regulation of
such costs established by the Director of the
Office of Management and Budget.

‘(3) The regulation under paragraph

title 5. United States Code, or by the Ad-
ministrator of General 8ervices or the Presi-
dent (or his destgnee) pursuant to &ny provi-
sions of such subchapter shall apply to
agreements between KL executive agency
and e State institution, or an executive
agency and a nonprofit institution, entered
into for the purpose of conducting federally
sponsored research and related activities.”.

On page 10, strike out lines 20 through 22,
and insert tn lieu therof:
all prime contracts with the United States
in excess of $500.000 entered into using pro-
cedures other than sealed bid procedures,
and subcontracts in excess of $500,000
-thereunder, other than eontrasts or subcon-
tracts in which the price ts based on—

“(A) established eatalog or market prices
of commercial items sold in substantial
quantities to the general public;

“(B} prices set by statute or regulation; or

“4C) fixed price contracts entered into
based on adequate price competition.

Mr. BYRD. Mr. President, I ask
unanimous consent that the amend-
ments be adopted en dloc.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Amendment No. 2858 was agreed to.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
to the committee amendment In the
nature of a substitute, as amended.

The committee amendment in the
nature of & substitute as amended, was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill (8. 2215) was ordered to be
engrossed for & third reading, was read
the third time, and passed, s follows:

5 S. 2215

Be it enacted by the Senate and House aof
Representatives of the United Stales of
America in Congress assembled, That this
Act may be cited as the “Reauthorization of
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~8zc. 3. Bection 11 of the Office of Federsl
Procurement Policy Act (41 URL. 410) i
amended by striking out “for the fiscal year
ending Beptember 30, 1984, xnd Yor each of

succeeding fiscal years™ and in-
serting in lieu thereof “for ench fiscal year.
COVERNMENT-WINE PROCUREKENT REGULATIONS
8zc. 3. Bection $(b) of the Otfice of Peder-
&l Procurement Policy Act (41 UB.C. 405(b))

regulations, procedures, and forms as are
necessary (o0 implement prescribed policy
Initiated by the Administrator under subsec-
tion (a),".

FEDZRAL ACQUISITION REGULATORY COUNCIL

8zx. 4. The Office of Pedera! Procurement
Policy Act (41 UB.C. 401 et 92q.) b xmended
by adding at the end thereof the following
new gections:

“YEDERAL ACQUISITION REGULATORY COUNCIL

“Sgc. 25. (a) There & established g Federal
Acquisition Regulatory Council (hereinafter
in this section referred 10 as the ‘Council’)
to assixt in the direction and coordination of
procurement regulstory activities in the
Federal Government. )

“{d) The members of the Council shall be
the Administrator and the official assigned
by statute with the responsibility for acqui-
sition policy in each of the General Bervices
Administration, the Department of Defense,
and the National Aeronautics and Space Ad-
minisiration. If no official in any of such
agencies is assigned by statute with the re
sponsibility for scquisition policy for such
sgency, the head of such agency or any offi-
cial designated by the head of such sgency
shall represent the agency on the Council.

“{c) Bubject to the provisions of section 6
of this Act, the General Bervices Adminis-
tration, the Department of Defense, and the
National Aeronautics and Space Administra-
tion, pursuant to the respective suthority of
each such agency under title IIT of the Fed-
eral Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.), chapters
4 and 137 of title 10, United States Code,
and the National Aerenautics and Bpace Act
of 1858 (42 US.C. 2451 et seq.), shall jointly
issue and maintain 8 single Government-
wide procurement regulation, to be known
as the ‘Federal Acquisition Regulstion’. An
executive agency may promulgate a pro-
curement regulation only to the extent that

such regulation is appropriate to & ‘single

eystem of Government-wide regulations’ as
such term is defined under section 4(4) of
this Act. The Administrator, in conzultation
with the Council, shall ensure that procure-
ment regulations promulgated by executive
agencies are consistent with the Federal Ac-
Quisition Regulation.

“(d) Bubject to the authority, direction,
and control of the head of the agency con-
cerned, each official described or appointed
under subsection (b) shall— |

“(1) epprove or disapprove a1l proposed
and all final regulations of the department
or agency of such official relating to pro-
curement; )

“(2) carry out the responsibilities of the
deparument or agency set forth in chapter
35 of title 44, United States Code, for each
information collection request (as defined in
section 3502(11) of title 44, United States
Code) that relates to procurement rules or
regulations; and -

*(3) eliminate or reduce the redundant or
unnecessary levels of regulatory review in
the procurement system of the department
or agency of such official.
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“8) tnclude tn each report published
under paragraph (2)—

“(A) the status of each such regulation;

“(B) s description ©f the regulations
which are required by statute:

“(C) whether public comment tn sccord-
ance with section 22 of thix Act, and to the
extent appropriate, sections 3504(h} and
3507 of title 44, United Btates Code. was
sought with regard to exch proposed regula-
tion;

“(D) regulatory activities completed and
initiated since the most recently published
report;

“(E) rvegulations, policies, procedures,
practices, and forms under consideration or
review by the Office of Federal Procure-
ment Policy.

“(F) whether the regulations have paper-
work requirements;

“(G) the progress made in promulgsting
and fmplementing the Pederal Acquisition
Regulation: and

*“(H) such other matters as the Adminis-
trator determines useful; and

*(3) within 180 days after the date of the
enactment of this section, submit a report
to the Congress, after consultation with the
Administrator of the Office of Information
and Regulatory Affairs, regarding—

*“(A) the extent of the paperwork burden
created by the Federal procurement process;
and

“(B) the extent to which the Federa! pro-
curement system can be streamlined to
reduce unnecessary paperwork while main-
teining recordkeeping and reporting re-
quirements necessary 1o ensure the integri-
ty of the system.

“COST-ACCOUNTING STANDARDS BOARD

*8gc. 26. (aX1) There is established within
the Office of Federal Procurement Policy
the “Cost-Accounting Standards Board’
(hereinafter referred to s the ‘Board'),
which shall consist of 5§ members, including
the Administrator, who shall serve as Chair-
man, and 4 other members, all of whom
shall have experience fn Government con-
tract cost accounting and who shall be ap-
pointead as follows:

*(A) two shall be appointed who are offi-
cers or employees of the Federal Govern-
ment—

(1) one of whom shall be an officer or an
employee of the Department of Defense and
shall be appointed by the Secretary of De-
fense; and

“(i1) one of whom shall be &n officer or an
employee of the General Services Adminis-
tration appointed by the Administrator of
General Services.

“(B) one shall be eppointed by the Admin-
istrator from private industry; and

“(C) one shall be appointed by the Admin-
istrator from the accounting profession.
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tinue to serve on the Board after ceaklfig to
be an oificer ¢ the zgency

Mol

after funds sre Sppropriated under Eubsec-
tion (1x(1) of this section. .
“(3) Each member of the Board

vested by law in the Board.

“(b) The Administrator, gfter consultation
with the Boarg, may sppoint an executive
secretary and two additional staff members
without regard to the provisions of titie 5,
United States Code, governing appoint-

receive pa

¥ in excess of the ennual rate of

basic pay bpayable for GS-18 of the Genersi

Schedule,

“(¢) The Administrator &y appoint, fix
the compensation, ang remove mdditionsal

employees
ble provisi

“(dX1) The Bo

of the Board under the applica-
ons of title 5, United States Code,
ard may use, without refm.

bursement, any bersonnel of & Federa)
agency (with the consent of the head of the
Bgency concerned; to Eerve on advisory com-
mittees and task forces to assist the Board
in Carrying out the functions and responsi-

g
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g
E
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“(e) Except as otherwise provided in sub.
section (8), the members of the Board who

Ts Or employees of the Feders)

who are utilizeg under subsection @) shally
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additlona} compensation for sery-

the United States. - s
. *4(2) Sudbject te the Provisions of para-
graph (3) and subsection XD, the cost-ac-
counting standards, bromulgated by the Ad.
ministrator after Tonsultation with ‘the
Board, shall be used by all executive agen-
cies and by contractors and subcontractors
in estimating, ‘accumulating, -ang reporting
€0sts In connection with pricing, administrg.
tion, and settlement of all prime contracts
with the United States in excess of $500.000
entered into using procedures other than

contracts or subcontracts in which the price
15 based on— .

“(A) established catelog or market prices
of commercial items 80ld in substantia}
Quantities to the general publjc:

“(B) prices set by statute or regulation: or

“(C) fixed price contracts entered into

on adequate price competition. -

“43)A) The Administrator, after consults-
tion with the Board, may exempt classes or
categories of contractors and subcontractors
from the requirements of this section;

“(B) The Administrator, after consulta-
tion with the Board, shall establish proce-
dures and criteria for the waiver of the Tre-
quirements of this section with Tespect to
individusl contracts and subcontracts; ang

*(C) Under the procedures and criteria es-
tablished under subparagraph (B), the head
of any executive 8gency may waive the re-
quirement of this section with respect to in-

dividual contracts or subcontracts if such g :

waiver is in the public interest.

“(8X1) The single system of Government.-
wide procurement regulations shal} include
regulations for the implementation of cost-
accounting standards promulgated under
subsection {f). Such regulations shall re.
quire any contractor or subcontractor as g
condition of contracting with the United
States to— -

“(A) disclose in writing the cost-account-

“(B) agree to a contract price adjustment,
with Interest, for any Increased costs pald to
such contractor by the United States be.
cause of the fallure of the contractor to
comply with duly pPromulgated cost-account.
ing standards or to consistently follow the
disclosed cost-accounting practices of such
contractor,

“42) The interest rate applicable to the
price adjustment shal} be the annual rate of
interest established under section 6621 of
the Internal Revenue Code of 1986 for such
period. Such interest shall acerue from the
time payments of the increased costs are

the parties fail to agree as to whether the
contractor or subcontractor has complied
with cost-accounting standards, the rules
and regulations relating thereto, ang cost
adjustments demanded by the United
States, such disagreements shal] constitute
8 dispute under the Contract Disputes Act
(41 U.S.C. 601 et seq.).
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" *(1) the probeble ‘costs 67 implementation
including inflationary effect. if any. eom-

disad X
improvements rnticipated n the pricing, ad-
mﬁgistrauon. end settlement of contracts:

" *(Hi) the scope of, and alternstives avaij.
&ble to, the action Proposed to be taken;
“(B) prepare and publish 2 report in the
Federa! - €r . on the issues reviewed
under paragraph (1 XA )
“(CXi) publish an advanced notice of pro-
posed rulemsking in the Federa! Register i

tion to submit views and comments;

“(iii) during such 60-day period, consuit
with the Comptrolier Genera) and consider
&ny recommendation of the Comptrolier
General; and .

“(D} publish a notice of proposed ruje-
meaking n the Federal Register and provide
all parties affected 8 period of not Jesc than
80 days efter such publication to submit
views and comments.

mined by sgreement with the applicable
Federal agency, but in no event later than
the beginning of the second fiscal year of
the contractor or subcontractor after g
standard becomes effective. Rules, regula-
tions, cbsbaecoummg standards, and modifi-
cations prémulgated by the Administrator
shall be accompanied by prefatory com-
ments, and by illustrations {f necessary.

“¢3) The requirements of paragraph (1)
and the effective dates in paragraph (2)
shall be waived if the Administrator deter-

stances make compliance with such require-
ments impracticable. A cost-accounting
standard or modification of & cost-account-
ing standard for Wwhich the requirements of
paregraphs (1) and (2) are waived shall be
effective ona temporary basis provided that
the Adminlistrator—

“(A) publishes & notice of such cost-ac-
counting standard or modification of & cost-

&nd includes a ‘statement that the cost-ac-
counting standard or modification of & cost-
&ccounting standarg is temporary;

“(B) provides for a public comment period
of not less than 30 days beginning on the
date that the notice is published:

“(C) takes into account—

*(1) the probable costs of implementation,
including Infiationary effects, if any, com-
Pared to the probable benefits;

“(ii) the ‘advantages, disadvantages, and
improvements anticipated in the pricing, ed-
ministration, and settlement of contracts;
and

*“(iii) the séoggof and mlternatives avail-
able to, the actign broposed to be taken: and
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Jinder this -Q) Wich shall include any wpproprizie  THE LEGISLATIVE CALENDAR
X ’-u! mmmmimm.gm of such
teo Bade m’" ‘or eeswENTIAL  aveOrNTEES :n;:j t-afmsmmo OFFICER. The
WITRIN -OFrICE maj y leader.
oooaEr 7 mANATT AR M. BYRD. Mr. President, 1 toqutre
Bec. 7. (8) Bection $312 of title 6, United ©f the distinguished Republican teader

States Code, 15 amended by adding st the 1if the following ealendar orders on the
end thereof “The Director of the Office of Calendsar of Business -have been

a0 1ater than § year after the date of enact
ment of this section, and

snnurlly th
m.mmmummﬂaamdopex-

AR .

gy Management and Budget.". cleared on his side. Calendar Orders
¢ g;t::r with any appropriste recommenda- (D) Bection B313 of title 5, Unlted States N, 879, 884, 889, 890, BOI, BO2, 893,
“UX1) ANl cost-accounting standards, fn. ©99C. is amended

N . = v . 896, 897, and 898.
terpretations, moditications, rules, snd regu- D{rlgc&’r‘(gdgi %&h&_ egdme;e%pxé Mr. DOLE. They have been cleared

lations (including exemptions) promulgated t ™ and on this side.

ondere Sost-Accounting Standards Board PUfctuiand Director of the Mr. BYRD. Mr. President, I ask
Aot ot oem ég"ég%m:wm%"g&‘ Office of Management and Budget.”, unanimous consent that the Senate
remain in effect unj y .' mended, supersed (c) Bection 5314 of title 5§, United Btates proceed to the consideration of the
ed. or rescindedb’the:sAdmin!stmwr pursy. Code. is amended by— . foregoing calendar orders; that they
ant to this section $1yadaing al the end thereof “Administra- pe oongigered on bloc; that amend-

o, . tor for Pederal Procurement Polics” -and . .
(2) Cost-nceounting standards in effect . ments where shown be adopted: tha:
before the date of enactment of this section . Administrator, Office of Information and

where Senators have statements ths:
referred to in paragraph (1) shall be subject Regulatory Affairs, Office of Management

and Budget.”; and they wish to have appear appropriate-

foamne Provisions of this section in Areame () striking out “Deputy Director of the 1y fn the RECORD as though read suck
trator e} hmulgeted by the Adminis- 00 o Mot agement and Budget ", statements s0 appear; and that the
“(3) The Admimstrator under the author- {d) SBection 83156 of title 5, Uniied Btates leS and reso)utions be meed to e
ity set forth in section 6 of this Act, shall COde. 5 amended— bloc; that any amendments to titles o=
et that t:ea hich an the subjec f o 1) Dby striking out “Administrator for Fed- to preambles be agreed to: and tha:
ure costs which are the subject o eral Procurement Policy.”; and b 8gr : *

cosi-accounting  standards  promulgated - striking “Administrato i the motion to reconsider en bloc be
under this section shall not be subject to (2) by & out “A st r, Office

regulations that are established by another - ©f Information -and Regulatory Affairs, laid on the table.

. " <
executive agency that differ from such OLfice of Management and Budget.”. The PRESI‘])Z)ING OFFICER. Is
standards with respect to the measurement, (e) The amendments made by this section there objection?
assignment, and wpecocat,on of such costs. ~ 3hall be effective on January 20, 1989, Mr. DOLE. There is no objection.

comtaor purposes of determining whether ~TRAVEL EXPENSES UNDER CERTAIN GOVERRMENT  The PRESIDING OFFICER. With-
& contraclor or subcontractor has complied CONTRACTS out objection, it is so ordered.

with cost-accounting standards and has fo)- Sec. 8. Bection 24 of the Office of Federal

lowed consistently the disclosed cost-ac-  Procurement Policy Act (41 U.S.C. 420) is .

counting practices, any authorized repre- amended— ADMINISTRATION OF PERSON-

sentative fof the head of the egency con- 1) by red;eslgnatingis:;;g section as sub- NEL SYSTEMS IN THE GENER-

cerned, of the offices of Inspector general section (a) of section H UNTIN FFIL

established pursuant to the Inspector Gen- (2) by sdding st the end thereof the fol- AL ACCO Go CE

eral Act of 1978, or of the Comptroller Gen- 1owing new subsection The bill (H.R. 4318) to improve the

eral of the United States may examine and  “(bX1) The provisions of subsection (a) administration of the personnel sys-

make copies of any documents, papers, or shall not apply to any agreement between tems of the Genersl Accounting

re;:otqu of such contractor or subcontractor an executive agency and a gtat,e institution, Office, was considered, ordered to =

relating to, and solely for the purpose of en- or an executive agency and a nonprofit in- 5 i i i

m %ompli&nce with such cost-sccount- stitution, entered into for the egurpose tol;' t;;l;susg; eading, read the third time, and
£ standards. ’ conducting federally sponsor researc . .
~X1) There re authorized to be appro- and related activities. Mr. BYRD. Mr. President, I move to

priated such sums &s may be necessary to “(2) Under any agreement described under reconsider the vote by which the bill

carry out the provisions of this section. paragraph (1), cosis incurred by personnel W&aS passed.

_“(2) Bection 719 of the Defense Produc- for travel, including costs of lodging. other Mr. DOLE. I move to lay that

tion Act of 1950 (50 U.S.C. AppD. 2168) is re- subsistence, and incidental expenses, ghall motion on the table.

pealed.”. be considered reasonable and allowable only The motion to lay on the table was .
PROFIT METBODOLOGY ETUDY to the extent that such costs do not agreed to.
Skc., 5. (8) The Administrator shall con. €Xceed— :
duct & study to develop & consistent method. {#) charges normally allowed by the re-

ology whi i i spective institution in its regular operations I N AT LICENS.-
meuring U ot caracs by Gores, 28 ot ofan istulones sl an . PROMIBITION AGAINST

: ING OF CERTAIN FACILITIES
ment cont “(B) the limits and principles as are pro- 4
than pmguﬁfntggw?hfrﬁﬁfg’,‘f&“g g;_t;:; vided for by government-wide regulation of ON THE SALMON AND SNAKE
on sdequate price competition or on estab. 5uch costs established by the Director of the  RIVERS, IDAHO

lished catalog or market prices of commer. Office 6f Management and Budget. The Senate proceeded to consider
cial ft 1d i “(3) The regulation under paragraph . ihi i -
ol gme]r;l:a ]sgubltix; substantial quantities to (2XB) shall specifically provide that in the D€ Pill (8. 2102) to prohibit the licens

. p : ; ing of certain facilities on portions of
() The methodology developed under fﬁg“&g";gﬁ&fﬁﬁgﬁg@;ﬁg the Salmon and Snake Rivers in
e lon () sl include taining tho eoc”  lished under subchapter 105 shomier S0 1daho. and for other purposes, which
fidentiality of financial data of aetrteol  title 5, United Statee Code o 2P Admin- had been reported from the Commit-
STUDY AND REPORT BY THE AD, * istrator of General Services or the President tee on Energy and Natural Resources,
AL & ADMINISTRATOR FOR (o1 his designee) pursuzant to any provisions with amendments, as follows:
ROCUREMENT POLICY of such subchapter shall 8pply to seree-  (The parts of the bill intended to be
Skc. & No later than April 1. 1989, the Ad- menis between an executive agency and s stricken are shown in boldfece brack-
ministrator for Federal Procurement Policy, State institution, or en executive agency oo d th f the bill intended
&} Coneultation with the Comptroller Gener- and s nonprofis thstitugorn werye into for £S5, 8nd the parts of the bill intende
&l, shall conduct g study and submit & the purpose of conducting federally spon- to be inserted are shown in italic.)
report to the Committee on Governmental gored research and related activities.”. - Be it enacted by the Senate ené House of
Affairs of the Senate and the Committee on Mr. BYRD. Mr. President, I move to Representatives of the Unitec States of
Government Operations of the House of reconsider the vote by which the bill, America in Congress assembled. That the
Representatives— as amended, was passed ' Federal Energy Regulatory Commission
(1) on the extent to which the data col- ’S I;‘, 1 . to lav t shall not [license] issue any preliminary
lected by the Federal Procurement Data Mr. JOHNSTON. move 1o lay that permit, license, or exemption Jrom licensing
System is adequate for the management, IMotion on the table.

: ¢ Jor the construction of any dam. diversion
oversight and evaluation of Federa} procure- The motion to lay on the tzble was or bypass under the Federal Pover Acl (41

ment; and agreed to. Stat. 1063), as amended, on—
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